STALIN IAS ACADEMY - BEST IAS COACHING IN CHENNAI
12/24, Muthurangan Muthali St, West Tambaram, Chennai - 600045
https://www.evastaliniasacademy.in/
Contact Number - +91-8678969915, +91-9940332851

A blow for the rights of the legislature,

n a landmark judgment defivered on

November 10, 20003, in the State of Punjab

v Principal Secretary to the Governor of

Purjab and Another, the Chief Justice of
India (0, 0. Chandrachod, gave a creative
interpretation o Articke 200 of the Constitution
aof India which relates to the options before a
Governor when a Bill, after being passed by the
State Legislature, is presented to him for his
assent_ The new ing n relates to the real
meeaning of the first proviso to Article 200 which
=ays that the Governor may send the Eill back to
the Assembly with a request for re-conskderation
of the Bill as a whole or certain provisions
thereod.

It further says that if the Assembly after such
re-consideration passes the Bill with or without
the amendments, the Governor shall not
withhold assent from the Bill. There has been a
considerable amount of confusion about the
meaning of Artkcle 200 and this proviso. Most of
the commentators of the Constintion, ke D.D.
Basu and others, have held the view that the
Governor's power to withhold assent under this
Article has a finality abour it, and once assent is
withheld, the Bill dies a natural death. They were
akso of the view that the option of sending the Eill
‘back ro the Assembly for reconsideration under
the first proviso is discretionary and not
mandatory. Thus, there was & presumption that
the Governor's power to withhold assent from a
Bill is absolure.

Emphatic in saying *no delay”

But the CJI by linking the withholding of assent
with the sending of the Eill back to the Assembly
fior reconsideration has vinually knocked out the
option of withholding assent. The judgment says
thar if the Governor decides i withhold assent,
he has o send it back 1o the Assembly
immediately for reconsideration, in which case
he has no other option except o give assent.
Meedless to say that through his judgment, the
1, in a far-sighted approach, has protected the
rights of the legislature in the matter of Law
making, and in fact the entire constitutional
system from the depredations of unelected

Governaors.

Mevertheless, the woes of State governments
are noit over yet. It has been common practice by
some Governors not to take any decision on the
Bills sent to them for assent. They have been
sitting on Eills for two or three years, virtually
negating the legislative exercises of the State. The
Supreme Court of India has in the Punjab case
said emphatically that Governors cannot delay
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the decision on the Bills. Thus, the decision of the
top court has brought greater clarity to Article
200 and Governors will have o quickly take a
decision on the Bills.

On Bills for the President’s consideration
But there is still an area which can be explobted
by the Governors to frustrate the law-making
exercise of Sate povernments. Reserving a Eill for
the consideration of the President is an absolute
option still available to a Governaor. The crucial
question ks on what kinds of Bills a Governor can
send to the Preskdent for his consideration. The
second proviso o Article 300 mentions one kind
of Bills which are mandatorily o be reserved for
the consideration of the President. These are Bills
which derogate from the powers of the High
Court in such a way as to endanger the
constinmtionally deskmed position of that court.
50, the Constitution requires the Governor to
send all such Bills for the consideration of the
President Since consideration by the President
means conskderation by the Union government,
the officials of the Home Ministry will in effect
decide the fate of such Bills,

The Constitution in fact does not refer to any
category of Bills apart from the Bills mentioned
above which can be sent to the President for his
assent. Therefore, taking a surface view, the
Governor can use his diseretion to send any Eill
o the President. In fact that is precisely what the
Governor of Kerala, Arif Mohammed Khan, did
the other day. He did not act on eight Bills thar
were with him for over two years. When the
Supreme Court took up the Kerala povernment’s
petition challenging the Governor's inaction, he
gave his assent to one Eill and sent the seven Bills
1o the President for his consideration. The Court,
it is learned, is going to examine this jssue —
namely, what Eills can be reserved for the
consideration of the President. The Tamil Nadu
Governor sent 10 Bills for reconsideration by the
Assembly after many complaints by the State
government. The Assembly after reconsideration
sent the Eills to the Governor without accepting
any amendments. But in a strange act the
Governor sent all those Bills to the President for
his consideration which is patently sgainst the
Constitution. Article 200 (First proviso) requires.
him to give his assent to the Bills.

S0, the question of crucial importance in the
present political context is whether a Governor
can reserve Eills for the consideration of the
President at his discretion. The Constiution is
silent o this. It makes only an indirect reference
o the reserving of Eilks for the consideration of

in law making

the President in two places. Article 213 deals with
the o making power of Governors.
Under this provision, in certain cases, the
Governor can promulgate an ordinance only with
imstruction from the President. Under dause (b)
of the above Aricle, the Governor can
promulgate an ordinance only with instructions
from the President in a case where he would have
deemed it necessary to reserve a Bill containing
the same provisions as in the ordinance. The
words “deemed it necessary™ indicare the making
of judgement by the Governor in terms of the
constitutional scheme of the power of legislative
division. In other words, the Governor cannot act
on his whims while deeming it necessary
reserve the Bills.

Issue of State subject

The second place where the Constinution makes
an indirect reference to the President's assent to a
State Bill is in Article 254. Under clause (%) of this
Articke, a State law on an item in the Concument
LList will prevail in that State even when it
contains a provision repugnant o the provisions
of an existing central law if it has been reserved
for the consideration of the President and has
received his assent. This would mean thar a Bill
o a Concurrent subject can be or needs o be
sent to the President for assent only if it contains
proviskons repugmant o an existing central Law.
But it does not indicate that every Eillon a
concurrent subject should be sent to the
President for assent.

In fact the President has no jurisdiction o
scrutinise and give assent to a Bill exclusively ona
subject in the State List becanse of the federal
scheme of legslative division. Therefore, it would
seem that if the Governor sends a Bill on the
Stare’s marter o the President, it would be an
ahdication of the constimutional duty of a
GOVErmior.

50, from the above analysis, it can be
concluded that a Governor cannot send o the
President for assent Bills which are exclusively on
the State subject. Aleo, he cannot send Bills on
concurrent subjects if they do not contain
proviskons repugmant to the central baw. IFthe
Governor thinks that a Bill contains
unconstiturional provisions, the only option for
him is to send it back o the Assembly for
reconsideration. A Governor i not personally
responsible for anything done by the
government. Further, constinmtional validity of a
Law is decided by the court and neither the
Governor nor the President has any jurisdicion
aver it
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Grass-root democracy as a bubvark against Maoists

he A bly elections in Chk h are

done and dusted. Equations in the context

of tribal votes did matter immensely in
the calculations of each political party, given the
proportion of the tribal population in the State.
As in the politics of Chhattisgarh, it is said that
the party with which the tribal voter goes forms
the government in the State as tribal voters have a
34% of the vote share in the State. Maoist
insurgency in the country presently thrives in the
tribal regions of Chhattisgarh, particularly in
Bastar. Tribals form the main cadre base of the
movement. Elections in these Maoist strongholds,
that are Schedule Five areas, have always been
affected by violence in the backdrop of boycott
calls by the Maoists. And this year was no
different.

Democracy in Maoist areas
To begin with, and as reported by the media,
voter turnout in Maoist-affected areas such as
Bijapur and Konta was as low as 3% to 4%. The
dismal turnout could be inferred as the writing
on the wall, subject to our inclination to
acknowledge it. There were several issues that
shaped the issues on which political parties
contested. However, no single issue addressed
the challenge of resolving the Maoist conundrum.

Democracy has varied connotations for the
tribal population inhabiting the regions with the
ongoing Maoist insurgency. If analysed from the
Maoists’ tive of boycotts, it may be added
that the insurgents who claim to fight the state for
the cause of the people, force these very people
to shun the most effective tool towards
empowerment, i.e., by not participating in the
democratic process. This calling out is essential
s0 as to establish the sham - that ‘“Maoists are for
the people’s cause’.

In the present context, what the Maoists
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attempt to achieve by running their parallel
government of jantana sarkar’ as they call it, has
no feet to stand on in the mid and long term. This
aspect is more or less appreciated by the local
tribal population, but perhaps the state has not
been able to inspire them enough, for various
reasons, real or otherwise. This has discouraged
mass participation in the democratic process.
The said development is more glaring in the
context of earlier trends wherein the local
population often ignored boycott calls. Does the
trend point to disillusionment on the part of the
electorate?

As far as election issues vis-a-vis tribals were
concermned, the most dominant one was that of
religion-based conversions. The issue, it is felt,
was a ‘manufactured agenda’ by political players
as an alibi to divert attention from the basic
issues.

With enhanced awareness leading to tribal
assertions, tribals now aspire for the rights they
are guaranteed vide the Constitution. Such
awareness and assertions have clearly manifested
themselves in the popular Pathalgadi movement
by tribals in Jharkhand wherein tribals assert
their rights, often by expressing resistance. These
people are increasingly, and rightfully, aware of
their entitlements, which they demand under the
umbrella of digniry.

On PESA
Although a few of the political parties in the field
came up with the issues concerning complete
implementation of the Provisions of the
Panchayats (Extension to Scheduled Areas) Act
(PESA), modalities to execute the same were not
brought out in a clear manner.

In spite of the PESA Act being passed in 1996,
not one of the State governments concerned has
implemented the same in the correct spirit, by

issuing policy directives. The Act envisions the
empowerment of gram sabhas as the sole
authority to govern various aspects of the
socio-economic lives of the tribal community in
the respective jurisdiction. The intent behind the
Act was to bring people at the grassroots level
face to face with the government, and was
aligned to the tribal way of life in historical and
traditional terms. Various State governments have
implemented this Act in a halfhearted manner to
meet their ulterior motives. This gap has been
exploited by the Maoists to foster their agenda
and by having their writ run in their strongholds
through ‘jantana sarkar’.

The PESA Act, given its potential, could be
commandeered as the greatest enabler to
mainstream the tribal community by
accommodating their aspirations. Its
implementation is highly do-able, in the mid and
long run. This could render the Maoists, whose
influence is receding, irrelevant.

Nurturing tribals

The Maoists have created a myth about

tt Ives by pr ling to be champions of the
tribal cause, and the same needs to be called out
in a credible manner by empowering democracy
at the grassroots. Tribal leadership needs to be
nurtured by acknowledging them and giving
them a voice (it is now absent and has resulted in
political ahsenteeism) where it matters. The
resolution to the challenge posed by the Maoists
is not only about security and development but is
also about looking bevond, by enabling
democracy at the grassroots — something that
recognises tribal aspirations and calls out the
ulterior intentions of Maoists. Or, otherwise, we
will continue paying short-term attention to the
Maoist challenge only when they strike, at their
sweet will.
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